UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

PETI TI ON OF RJF | NTERNATI ONAL )
CORPORATI ON FOR EXONERATI ON FROM )
OR LI M TATI ON OF LI ABI LI TY, )
ClVIL AND MARI TI ME )

C. A. No. 01-588S

ORDER

WLLIAME. SMTH, United States District Judge

Before the Court is the notion of Caimant Kinberly M Hanna
(“Caimant”) to Conpel Mintenance and Cure paynents from
Petitioner RIF International Corporation (“Petitioner” or “RIJF").
The paynents are sought to cover expenses incurred in connection
wth the nedical treatnent of Caimant’s son, Janes Avery
(“Avery”). RIF responded to the Motion by filing an Qpposition, as
well as by filing a Mdtion to Termnate its Mintenance and Cure
obligation to Avery. This is the third tine the parties have cone
before this Court on the issue of maintenance and cure benefits
since RIFinitiated this admralty action on Decenber 12, 2001, in
an effort tolimt its liability under Rule F of the Suppl enental
Rules for Certain Admralty and Maritine C ains. See also

Limtation of Vessel Owmer’s Liability Act, 46 U.S.C. app. 8§ 181 et

seq. (2004).?

! RIF first sought to terminate its maintenance and cure
obl i gati on because Avery had reached the point of maxi mumcure due
to the permanency of his nedical condition. Inre RIFInt’| Corp.
261 F. Supp. 2d 101, 106-07 (D.R 1. 2003)(“RJF 1"), aff’d 354 F. 3d
104 (1t Gr. 2004). This court held that the evidence with which
it had been presented did not reveal that Avery had reached the
poi nt of maxi mum nedi cal recovery. [d. at 106. RIJF next noved to




In the Motion to Conpel currently before the Court, C aimant
contends that RJF has failed to pay cure benefits relating to
certain previously incurred nmedical bills.? Specifically, C ainmant
contends that RIF has failed to make cure paynents relating to a
surgery that Avery underwent to relieve his contractures® and
spasticity.* Additionally, Cdaimnt contends that RJF has failed
to make cure paynments for a Blue Cross/Blue Shield of Florida

subrogation claim that relates to Avery’'s adm ssions to Newport

termnate its nmaintenance and cure obligation based upon Avery’s

eligibility for Medicare. RJF argued that Medicare is the
functional equivalent of nedical treatnent fornerly provided to
injured seanmen at Public Health Service Hospitals. Si nce

eligibility for such treatnment at Public Health Service Hospitals
(when they existed) termnated a claimant’s right to mai ntenance
and cure, the sanme result should logically follow from Avery’s

eligibility for Medicare. In a witten opinion, In re RJF Int’
Corp., No. C A 01-588S, 2004 W 1879921 (D.R 1. Aug. 10, 2004)
(“RIF 11”), this Court disagreed with RJF' s argunent because, even

if Medicare is the functional equivalent of care fornmerly provided
at the Public Health Service Hospitals, the Medicare Secondary
Payor provisions bar the U'S. Departnent of Health and Human
Services from providing Medicare paynents when other payors (in
this case, RIF or its insurer) are obligated to nake paynments. 42
U S.C. 1395y(b)(2).

2lnitially, the parties al so disagreed over RIF' s obligation
to make certain maintenance paynents, but those issues were
resol ved by agreenent of the parties prior to the hearing on this
not i on.

3 Contractures are limtations in the range of notion of a
joint resulting fromtight nuscles and tight tendons. Stednman’s
Medi cal Dictionary 405 (27'" ed. 2000).

4 Spasticity is increase in nuscle tone while the nuscles are
at rest, often the result of concentrated nuscle spasns. |d. at
1662.



Hospital and Rhode Island Hospital immediately followng the
acci dent.

A. Paynments Relating to the Surgery

I n support of its decision to withhold cure paynents relating
to the surgery, RJF contends that the surgery to relieve Avery’'s
contractures and spasticity was palliative in nature, as opposed to
curative, and therefore is not part of its cure obligation. Courts
have held that a shipowner is only responsible for treatnent that
is curative in nature, and not for nedical care that is solely
palliative such as the alleviation of pain and disconfort. RIF |,

261 F. Supp. 2d at 104 (citing Cox v. Dravo Corp., 517 F.2d 620,

626 (3d CGr. 1975)). RIJF relies on the First Circuit’s opinion
affirmng RIF |, which discussed this distinction, 354 F. 3d at 107.
While the First Grcuit held that there was sufficient evidence for
this Court to conclude that Avery had not yet reached maxi num
medi cal i nprovenent, it recognized the difference between
palliative treatnment and curative treatnent: “Of course, [RIF]
m ght have tried to distinguish between curative treatnent still
possi bl e and acconpanyi ng pal |l i ati ve neasures, and t hen argued t hat
the cost of palliation offered in the course of treatnent shoul d be
segregat ed and excluded from[RJF]'s obligation.” 354 F.3d at 107.
Based on the First Circuit’s palliative/curative distinction,
RJF clains that even though a claimant may not have yet reached

maxi mum nedi cal recovery (and therefore would still be entitled to



cure paynents), that does not entitle a claimant to recover
paynments for treatnments that solely relieve the synptons of an
injury. Here, RIJF argues that the surgery to relieve the
spasticity and contractures is just that—a procedure that was
i ntended not to cure those conditions, but nerely to relieve Avery
of the synmptons of contractures and spasticity.

RJF reads too nmuch into the First Crcuit’s discussion. In
order to qualify as “curative” under existing case | aw, the surgery
for the contractures and the spasticity does not need to cure those
probl ens conpl etely and permanently. Instead, to be considered
“curative,” the surgery nust nerely inprove the contractures and
spasticity. Here, even though Avery’'s spasticity and contractures
are ultimately incurable, the seriousness of those conditions can
be | essened and Avery’'s condition inproved.

RJF argues that it is Claimant’s obligation to prove that the
surgery was curative in nature. Al t hough it is unclear whether
Claimant nust neet this burden, the issue was addressed in
Claimant’ s response to RJF' s first notion to term nate mai nt enance
and cure paynents. In RJF I, this Court noted that Dr. David E
LeMay clearly stated in his deposition that Avery’s adm ssion to an
inpatient rehabilitationclinic to deal with the contractures would
be nore than palliative. 261 F. Supp. 2d at 105. | f
rehabilitation for the contractures was acceptable in RIF 1, it is

difficult for this Court to understand how surgery designed to



all eviate permanently the effect of the contractures would not be
deened curative. I ndeed, followng the surgery, it is apparent
that Avery is able to stand—a clear inprovenent from his pre-
surgery state. (Claimant’s Suppl. Mem at 6, 7.) Mbreover, Avery’s
toes are no longer “clawed” (id. at 8) and his susceptibility to
urinary tract infections and skin breakdown has been reduced (id.
at 5). There was no evidence produced by RIJF that these neasures
were nerely tenporary inprovenents or procedures designed only to
create a nore confortable state. Thus, the evidence provided by
Cl ai mant stands unrebutted.

B. Paynments to Blue Cross/Blue Shield

On or about July 27, 1999, C ai mant obtai ned health i nsurance
from Blue Cross/Blue Shield (the “Policy”) for Avery.® d aimant
pur chased the insurance with her own funds by personal check, and
executed an Automatic Paynent Option Authorization Agreenent in
order to pay for future premuns on the Policy. Until Avery becane
eligible for Social Security, the bank account from which the
prem uns were autonmatically deducted was funded by d ainant.
However, after Avery becane eligible for Social Security benefits,
t he bank account was funded by his Social Security benefits. Avery
i s the naned owner and beneficiary of the Policy. (Stipulated Ex.

L3.) The Policy has a lifetinme coverage cap of $1,000,000. (ld.)

® At the time dainmnt purchased the insurance, Avery was a
m nor and therefore unable to enter into a binding contract under
Fl orida | aw.



The Policy also contains a subrogation provision, which requires
t he policyholder (inthis case, Avery) to reinburse Bl ue Cross/Bl ue
Shield for nedical expenses it has covered that nmay al so be covered
by a |later settlenment or judgnent. (Stipulated Ex. L1, L3.)
After treating Avery imedi ately foll ow ng the acci dent, Rhode
| sl and Hospital and Newport Hospital submtted charges relating to
that treatment as clains under the Policy.?® Blue Cross
subsequent|ly processed the clains and paid the nedical providers
for the treatnment, which resulted in a reduction of Avery's
lifetime cap under the Policy.” dainmant contends that RJF, as
part of its cure obligation, should reinburse Blue Cross/Blue
Shield for its paynments to the nedi cal care providers, which would
result in Avery' s insurance cap being restored to its origina

anount .

® The parties disagree over why the charges were submitted to
Bl ue Cross/ Bl ue Shield under the Policy, as opposed to RIF as part
of its cure obligation. RJF contends that it was C ai nant that
instructed the hospitals to submt the charges under the Policy,
i nstead of RJIF. d aimant, nmeanwhil e, contends that officers and/or
enpl oyees of RIF are responsi ble for the charges being submtted to
Bl ue Cross/Blue Shield. (Caimant’s Suppl. Mem at 10.) Thi s
di spute, however, has no bearing on who is responsible for the
costs, and therefore will be I eft unresol ved.

" Athough the clainms submtted under the Policy were
substantial, the subrogation claimoriginally was only $1, 251. 92.
The expenses incurred by the nedical care providers are actually
much hi gher, but because they were “preferred providers” Avery’'s
charges are significantly limted under Blue Cross/Blue Shield s
“Preferred Provider” network. The lifetine cap, however, is not
reduced by t he subrogati on anount, but by the actual cost incurred.

6



RJF argues, however, that it is not obligated to reinburse
Blue Cross/Blue Shield (and therefore Avery as the holder of the

Policy), because there is no evidence that Avery purchased the

Policy with his funds and, as a result, incurred an *“actual
expense.” RIF relies on the mai ntenance and cure principle that a
shi powner will not be required to pay for nedical care that is

furni shed at no expense to the injured seaman. E.g., Bavaro v.

Grand Victoria Casino, No. 97 C 7921, 2001 W 289782, *7 (N.D. II1.

Mar. 15, 2001) (collecting cases). RIF submts that the evidence
shows that the insurance prem uns have been paid for either by
Avery’s nother (prior to Avery’'s eligibility for Social Security)
or from Avery's Social Security benefits.

Cl ai mant contends that the bank account from which the funds
are drawn is funded by Avery's Social Security benefits, and
therefore provides evidence that Avery incurs an expense. | t
cannot be di sputed, however, that Avery was not receiving Socia
Security benefits at the tinme his nother purchased the Policy, nor
was he receiving Social Security benefits at the time he was
injured. Consequently, there is no evidence that Avery was payi ng
for the Policy at the tinme he was injured. 1In fact, the evidence
is to the contrary — that his nother paid the premuns on the
policy until the bank account becane funded by the Social Security
benefits. Accordingly, this Court holds that Claimant is not

entitled to reinbursenent for paynments to Blue Cross/Blue Shield



relating to the treatnent at Newport Hospital and Rhode Island
Hospi tal because those costs were incurred at no expense to Avery.
However, this Court does hold that Caimant is entitled to
rei mbursenment for paynents of any out-of-pocket expenses paid to
Blue Cross/Blue Shield to the extent that the paynents were nade
fromthe account after it becanme funded by Avery’'s Social Security
benefit (or by Avery in sone other nmanner).?

C. Attorney’s Fees

As part of its Mdition to Conpel, Cainmant seeks attorney’s
fees and costs due to RIF s all eged intentional delay in making the
mai nt enance and cure paynents. Because this Court finds that RIF s
actions were not callous, wllful, or recalcitrant, Caimnt’s

request for attorney’s fees is denied. See Robinson v. Pocahont as,

Inc., 477 F.2d 1048, 1051 (1%t Cr. 1973)(holding that a clai mant
must prove the shi powner was “callous, willful, or recalcitrant in
wi t hhol di ng [ mai nt enance and cure] paynents” in order to receive an
award of attorney’'s fees and costs).

This is a very difficult and enotional case for O ai mant and
an expensive one for Petitioner. The parties have able and
forceful advocates who are trying to protect their clients’

interests, while behaving professionally towards one another.

8 This Court takes the position that while it can order RIF to
make certain paynents to Claimant for out-of-pocket expenses
relating to the Policy, it has no authority to order RIJF to nake
any paynments to Blue Cross/Blue Shield since it is not a party to
this action.



Where the stakes are very high, as they are here, no doubt there
wll be tinmes when disagreenents erupt over paynents for care and
treatnent. Nevertheless, all parties are rem nded that this Court
expects that its orders will be followed swiftly and conpl etely and
that all counsel will cooperate fully with each other to that end.

Therefore, for the foregoing reasons, the Court hereby ORDERS
as follows:

(1) daimant’s Motion to Conpel cure paynents with respect to
the surgeries for the contractures i s GRANTED;

(2) dainmant’s Motion to Conpel cure paynments with respect to
the Blue Cross/Blue Shield Policy is DENED, to the
extent that it seeks rei nbursement for treatnent covered
by the Policy prior to Avery's eligibility for Social
Security benefits;

(3) dainmant’s Motion to Conpel cure paynments with respect to
the Blue Cross/Blue Shield Policy is GRANTED, to the
extent that it seeks reinbursenment for treatnent covered
by the Policy followng Avery’'s eligibility for Social
Security benefits; and

(4) daimant’s request for attorney’s fees and costs is
DENI ED.

T 1S SO ORDERED.

WlliamE Snmith
United States District Judge

Dat ed:



